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Carrier Liability law in India 
Background
The Carriage by Air Act, 1972.
The rights and liabilities of air carriers are governed by the Carriage by Air Act, 1972 [ as amended in 2009] (‘the Act’).   The Act extends to the whole of India. Consequently, the Act is applicable to Indian citizens involved in domestic carriage by air and in international carriage by air, irrespective of the nationality of the aircraft performing the carriage.  
In brief, therefore, the Act
 sets out a limit up to which a carrier is absolutely liable
 for damage/death/ bodily injury sustained in course of air travel on board a carrier and in the course of any operations of embarking/disembarking in context to a passenger.
The Act also established a ‘per kilogram’ limit of liability for personal baggage (checked-in and hand) and air freight cargo to which a carrier is absolutely liable.  

Section 5 of the Act establishes the liability of a carrier in respect of the death of a passenger in the course of the carriage by air subject to the Rules contained in First Schedule
 ; Second Schedule
; and Third Schedule
, as the case may be.  Section 5 does not oust the jurisdiction of any other law/rule in force in India, including the Fatal Accidents Act, 1855. As such the Act is not in derogation of any other law in force in India.
To put it differently, from the point of view of a claimant, the Act establishes the liability of a carrier, expressed in liquidated damages which are paid out as compensation, if a passenger engaged in international and domestic carriage by air is involved in an air crash/accident.  
Quantum of Damages

The quantum of carrier liability is established in a two tier system.  
(1) The first tier establishes a limit up to which a carrier is liable to a passenger who suffers damage/bodily injury/death when aboard the carrier or in the course of embarking/undertaking/disembarking from such air carrier.  This means that each carrier is required to buy insurance cover to the extent of the first tier limit per passenger, to enable it to discharge its liability to each passenger who sustains damage/bodily injury/death, by making a compensation payout up to the first tier limit.  
Having said that, it is stated that a carrier is entitled to make a higher compensation pay out in terms of a special contract between the passenger/claimant and the carrier.
There is no period of limitation prescribed for settling damages/compensation with the insurer.  Just because a claimant cannot make up his mind or takes a couple of years to finally reach settlement or even approach the insurer for a settlement, does not extinguish carrier liability.  The carrier remains liable as long as there remain unsettled claims.   

(2) The second tier of liability is related to when a claimant rejects the offer to settle compensation with the insurer and chooses to seek legal intervention by filing a case seeking far higher damages caused on account of negligence of the carrier, manufacturer’s defect, pilot error, failure of ATC, among others grounds.  Such a case could have up to 11-12 respondents.  In such an event, the claimant’s option to settle with the insurer is extinguished and he looses the entitlement even if he retracts the case.   The period of limitation to bring such an action to court is two years from the date of occurrence of the accident.

Calculation of quantum of damage 

Because a carrier is vested with absolutely liability in context to the first tier, it becomes incumbent upon the carrier and its insurers to immediately contact the passengers/their estate for the purpose of determining the quantum of compensation to be paid to each claimant.
Ordinarily, once an accident has occurred, it is the insurers directly or through their lawyers which contact the families of the decedents/passengers.

It is stated that in an international carriage by air accident, it is incumbent upon the carrier/insurer to make immediate payment to the passenger/family of a sum of US$ 4000/ as a contingency amount and also pay $4000 towards transportation of remains/funeral expenses.  These sums are then deducted from the final compensation payout. 

It is emphasised that the carrier liability limit does not mean that each passenger involved in an air crash is paid the exact same amount as indicated to be the limit of the carrier’s liability.  It should be noted that the limit of liability of a carrier is expressed as being up to, for example, 100,000 SDR, as in the case of the Montreal Convention 1999 limit.   This means that the carrier/insurers are liable to pay up to a limit of 100,000 SRD to a claimant depending on the assessment of the quantum of damage he has suffered.  Even in the event of the death of all passengers, as in the case of the recent Air India crash at Mangalore, each claimant on behalf of the decedent will not be paid 100,000 SDR each.   

The international practice followed for settlement of a claim involving an aviation accident, is for the insurance company to make an offer on behalf of the carrier, to the passenger/family of decedent, who may choose to deal with the insurers in person or through their counsel.   Inevitably, the offer is followed by negotiations that may lead to a substantial increase in the final compensation payout.    
Essentially, when a claimant makes a claim for higher compensation than that offered by the insurers, the claimant is required to substantiated with documentary evidence and proper calculation to support the claim being put forth.  

There are no set rules for conducting negotiations or set formula in terms of which damages are calculated.  What does happen, however, is a detailed process of negotiations to realistically assess the ‘economic worth’ of a decedent/claimant, and to arrive at a mutually acceptable negotiated settlement on quantum of compensation to be paid out by the insurer on behalf of the carrier . 
 This process involves submitting documentary evidence about the decedent as to (i) age; (ii) educational qualifications; (iii) employment status including post/salary; (iv) future prospects; (v) ownership of property & other assets; (vi) family and their status; (viii) number of dependents and their status including exact amounts deployed for supporting; (ix) social status;  (x) testimonials from family, friends and professional colleagues; (xi) loss of amenities of life; (xii) loss of future income; (xiii) loss of enjoyment of married life, among other indicators of the decedent’s ‘net worth’ ‘ pecuniary damages’ ‘general damages’ and ‘future prospects’.   

In return for the compensation payout, the insurers require the claimant to execute an agreement in the nature of deed of relinquishment in terms of which each claimant individually waives in perpetuity any claim against the airline, carrier, manufacturers, sub-manufacturers etc. in respect to the said air accident.

Thus once the claimant has accepted the settlement, he must execute a deed of relinquishment of all his claims in context to the said accident and wrongful death of the decedent in perpetuity.

India

From 1972 to 2009, India functioned under very low carrier liability regime as set forth in the provisions of the 1929 Warsaw Convention reflected in First Schedule to the Act and the Hague Protocol, 1955 carrier liability regime as reflected in Second Schedule to the Act.  
Limit of Carrier Liability & Quantum of Compensation: 1972-2009   
In an accident of an aircraft on international flight, involving an Indian national, the quantum of compensation to be paid out was based on the carrier liability either as per the First Schedule (Warsaw Convention, 1929: 125,000 french franc consisting of 65.5 miligrams of gold of millesimal fineness of nine hundred); or as per the Second Schedule ( Hague Protocol, 1955: 250,000 french francs consisting of 65.5 miligrams of gold of millesimal fineness of nine hundred).

Following the principles laid down in the Vienna Law of Treaties that international conventions are applicable only as between two contracting parties to an international convention, the choice of application of either the First Schedule or Second Schedule to calculate quantum of compensation to Indian nationals depended on whether the country of nationality of the carrier performing international air carriage and India has both ratified either the Warsaw Convention 1929 or Hague Protocol, 1955, as the case may be.  Other considerations were place where the ticket was purchased, port of embarkation and port of disembarkation.
Furthermore, a claimant is entitled to claim higher compensation by filing a case in a court of law on grounds of negligence etc by the carrier.  In such event, the carrier is entitled to use the defence of contributory negligence.  The period of limitation for such legal action by a claimant/his estate is 2 years from date of occurrence of the accident.    

Conversion of Compensation

However, it is stated that the 1972 Act vide provisions of section 6 linked currency conversion of the amount of compensation payable to the currency exchange rate for French francs as on the date of payment of damages/compensation.  Section 6 of the Act de-linked the compensation payout from the gold standard French franc provided in the Warsaw Convention, 1929 ( Rule 22 (1) and (4) First Schedule) and in the Hague Protocol, 1955 ( Rule 22 (1)and (5) Second Schedule) to detriment of Indian nationals wanting to settle compensation with the insurers/ carrier. 
Even otherwise, the prohibitive provisions of the Warsaw Convention, 1929 and Hague Protocol, 1955 requiring filing of a legal claim against a carrier in the jurisdiction where the carrier had its principle place of business, meant that Indians shied away from such a course of action.  They thus took what they got from the insurer, without the benefit of the gold standard by operation of section 6 of the Act. 
Consequently, we do not have any case law in India under the Carriage by Air Act, 1972 pertaining to international civil aviation claims.  Instead, the trend the recent ten years has been for claimants to file under the Consumer Protection Act, 1996 on ground of ‘deficiency of service’.  Thus the ‘ defect’ or ‘deficiency of service’ ground has been used by claimants for cases ranging from delayed flights, lost baggage to death.   
The Geetha Jethani v. Airport Authority of India and Ors
  is a landmark for two reasons.  First that the Supreme Court  upheld the order of the National Consumer Disputes Redressal Commission striking down provisions of section 33 AAI Act in terms of which the AAI was claiming protection from prosecution. The Supreme Court held that because AAI was collecting user fees from passengers, it came within the ambit of the CPA, thus making it liable to pay compensation to the complainants for the deficiency in service which had resulted in the death of Geetha Jethani.  Second, in context to award of quantum of damages, the Court upheld the Consumer Commission that directed an amount as per First Schedule of 125,000 french francs consisting of 65.5 miligrams of gold of millesimal fineness of nine hundred converted into INR value to be paid to the decedent’s family.  Thus, section 6 of the Carriage by Air Act, 1972 that delinks the compensation payout from the gold standard and pegs it to the currency exchange rate applicable as on the date of payment was struck down by the Court.  Finally, the significance of the decision also lies in the fact that the Court established the vicarious liability of AAI even though it was only one of the defendants to the suit; the complainants had filed the suit primarily against Air India.       

India: 2009
India ratified the Montreal Convention 1999 and in 2008/09 brought appropriate amendments to the carriage by Air Act, 1972.  Third Schedule to the Act harmonizes the provisions of the MC99.

Thus finally, Indian carrier liability in context to international civil aviation has been brought up to speed with international norms.  Furthermore, section 6A entitles the conversion of compensation denominated in SDR into INR at the prevailing rate of exchange. 

It may be noticed that the Montreal Convention 1999, does not allow for claims for damages for mental anguish and inconvenience caused to/suffered by a claimant.

The Third Schedule also reflects for claims for damage/delay/loss  to cargo and baggage at enhanced rates 
 in terms of the provisions of the Montreal Convention 1999.

 Calculation of Quantum of Damages
Kindly refer to the preceding paragraph which is not being repeated for the sake of brevity. It is suggested that no new rules are required for the purpose of calculation of quantum of damages as between carrier/insurer and the claimants.  The international practice described hereinabove is well settled and works well.  

It is stated, once again, in context to the Mangalore crash, that this was the first time that Indian nationals were liable to receive compensation at international levels of up to 100,000 SDR, if the claimants on behalf of decedents, choose to settle with the insurer/carrier.
In view of, perhaps a lack of understanding and the absence of experience in India of settlement of international aviation claims, there were erroneous statements attributed to the government reported in the press to the effect that that each claimant would receive the INR equivalent of 100,000 SDR as compensation for the life of the decedent.  This has inevitably led to upsets and anguish as much for the families as for the industry. As explained, such a position is very far from the truth.
The claims, if settled by insures, will follow the well established methodology and procedures followed internationally.  Sometimes, such negotiations could take 18 to 24 months or more.  It is a very detailed and painstaking effort.

It is suggested that in this view of the matter, Central Government should not interfere by putting in place rules to govern negotiations that may restrict both the insurers/carriers on the one hand and the claimants on the other to arrive at reasonable mutually acceptable settlements.  

Carrier liability in context to domestic civil aviation
Section 8 (1) and (2) of the Act entitles the Central Government, by notification in the official gazette  to apply the rules contained in the First Schedule read with section 3, 5 or 6 and Second Schedule read with section 4, 5 and 6, respectively to carriage by air which is not international.  
Presently, the Act articulate a liability regime for air carrier performing domestic carriage by air in terms of the quantum of damages payable to a claimant  in the event of death of a passenger, or bodily injury or wound suffered by a passenger resulting in permanent disablement incapacitating him from engaging in or being occupied with his usual business or occupation vide Notification issued by the Ministry of Tourism and Civil Aviation, Government of India, S.O. 186(E), 20th January 1998 
 

Thus compensation as on date is Rs. 7, 50,000 in the event of death or any bodily or wound suffered by a passenger which results in a permanent disablement incapacitating him from engaging in or being occupied with his usual duties or business or occupation for a person above the age of 12 years and Rs. 3, 75,000 if the passenger is below the age of 12 years on the date of accident.  

In the event of wounding of a passenger or any bodily injury suffered by the passenger which results in a temporary disablement entirely preventing an injured passenger from attending to his usual duties or business or occupation, the liability of the carrier for each passenger shall be limited to a sum calculated at the rate of Rs.750 for every day during which the continues to be so disabled or a sum of Rs.1, 50,000, whichever is less.

In connection to the quantum of compensation payable to passengers on domestic flights, it is stated that section 8 (3) introduced in the 2009 amendment, entitles the Central Government to make applicable rules contained in the Third Schedule read with section 4A, 5 and 6A to domestic carriage by air by issuing appropriate notification in the Official Gazette. 
It is suggested that the Central Government may consider appropriately enhancing levels of   compensation payable for passengers involved in domestic carriage by air. Presently this power has not been excrcised by the Government to notify a revision in the carrier liabilities. As such there is no difficulty in superseeding the current limits of liability and bringing them upto the international standard.
LIST OF ANNEXURES
Annexure 1: Notification Regarding Application of The Carriage By Air Act, 1972, To Carriage By Air Which Is Not International

Annexure 2: ICAO Review Work Paper
Annexure 3: Regulation (EC) No. 889/2002 on air carrier liability in the event of accidents of the Europan Parliament. 
Annexure 4: Liability of Carrier for Non International Carraige by Air: The Act and allied provisions. 
� The Carriage by Air Act, 1972:  The Act contains 9 substantive sections; three Schedules; and one Annexure.





� Absolute Liability: a concept in law which means that a carrier is liable, irrespective of whether or not it was at fault in the damage sustained by a passenger on board. Also known as ‘no fault’ liability, it a legal concept in civil law jurisprudence’ 





� The Carriage by Air Act, 1972:  First Schedule harmonizes provisions of the Warsaw Convention 1929 on liability of an air carrier engaged in international civil aviation.





� The Carriage by Air Act, 1972:   Second Schedule harmonizes provisions of the Hague Protocol, 1955 which amended certain provisions of the Warsaw Convention 1929 on liability of an air carrier engaged in international civil aviation 





� The Carriage by Air Act, 1972:   Third Schedule harmonizes provisions of the Montreal Convention, 1999 which has replaced the Warsaw System related to liability of an air carrier engaged in international civil aviation.  The International Civil Aviation Organisation (‘ICAO’) has reviewed and updated carrier liability to 113,000 SDR effective 2009. (Annexure 2)


 


 





� Geetha Jethani v. Airport Authority of India and Ors 2004 (3) CPJ 106 (National Consumer Disputes Redressal Commission).  


� Article 18: 1. The carrier is liable for damage sustained in the event of the destruction or loss of, or damage to cargo upon condition only that the event which caused the damage so sustained took place during the carriage by air.


2. However, the carrier is not liable if and to the extent it proves that the destruction, or loss of, or damage to, the cargo resulted from one or more of the following:


(a) inherent defect, quality or vice of that cargo;


(b) defective packing of that cargo performed by a person other than the carrier or its servants or agents;


(c) an act of war or an armed conflict;


(d) an act of public authority carried out in connection with the entry, exit or transit of the cargo.


3. The carriage by air within the meaning of paragraph 1 of this Article comprises the period during which the cargo is in the charge of the carrier.


� These amounts were revised from Rs. 2,00,000 and Rs. 1,00,000 respectively by Notification dated 5th July 1980 
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